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FAX TO THE PERMANENT REPRESENTATION OF 

THE CZECH REPUBLIC

Subject: 
State aid / The Czech Republic 

Aid No.  N 506/2006

The principles of the Assembly of the Vysočina region for the provision of financial aid to agriculture in the Vysočina region from the region's budget in 2007 – 2013 and for the method of control of its use, measure no. 4 support for the promotion and advertising of agricultural products.
By letter of 26 July 2006, registered on the same day, you notified to the Commission pursuant to Article 88(3) of the EC Treaty the above mentioned aid scheme. Additional information was provided by letter of 3 November 2006, registered on the same day.

In accordance with point 194 of the Community guidelines for State aid in the agriculture and forestry sector for 2007-2013 (hereinafter: the new Guidelines) adopted on 6 December 2006 by the Commission, notifications pending on 31 December 2006 will be assessed according to the Community State aid guidelines that were applicable in the agricultural sector on the date of notification of the aid. Therefore, the assessment of the aid scheme is carried out in the light of the Community guidelines for State aid for advertising of products listed in Annex I to the EC Treaty and of certain non-Annex I products
 (hereinafter: the Advertising Guidelines). The Czech authorities are reminded that in case the notified measure is approved by the Commission, they will have to take appropriate measures to bring the aid scheme into line with the new Guidelines by 31 December 2007 at the latest, on the basis of point 196 of the new Guidelines.

The Czech authorities indicate in the notification that the aim of the State aid scheme will be to raise awareness of agricultural products or of individual areas in the agricultural sector in which those agricultural products are produced and, as a final consequence, to persuade the consumers to buy the relevant product.

The examination of the supplementary information submitted by the Czech authorities has shown that further information or modification of the notification would be necessary for the proper assessment of the aid scheme. I would therefore be very grateful if you could clarify with your authorities the following question.

1. As explained in the letter of 27 September 2006, the Commission services have doubts about the compatibility of the notified scheme. The supplementary information submitted by the Czech authorities could not provide appropriate explanation why the scheme would not infringe Article 28 of the Treaty.

In order to be compatible with the common market an aid granted for advertising of agricultural and other products should not interfere with trade to an extent contrary to the common interest (negative criteria), and should facilitate the development of certain economic activities or of certain economic areas (positive criteria). At that stage, on the basis of the notification, the negative criteria seem not to be fulfilled. 

In case the Czech authorities would limit the scheme to advertising aid with no reference whatsoever to its regional or national origin, the measures might fall under point 19 (b) or (c) of the Advertising Guidelines and wouldn't be therefore open to objection under Article 28 of the Treaty:

19. (b) advertising campaigns organised on the home market of a Member State which advertise the product in a purely generic manner making no reference whatsoever to its national origin;

(c) campaigns on the home market promoting specific qualities or varieties of products even though they are typical of national production; these are campaigns which make no specific references to the national origin of the product other than which may be evident from the references made to the qualities or varieties concerned or to the normal designation of the product.

The Czech authorities are therefore invited to carry out the necessary amendments to the scheme and clearly demonstrate that the aid measures fall under point 19 (b) or (c) and not under point 20 (a) or (b) of the Advertising Guidelines:

Aid measures would clearly infringe Article 28 of the Treaty in case of

20. (a) advertising which advises consumers to buy national products solely because of their national origin;

(b) campaigns intended to discourage the purchase of products from other Member States or which disparage those products in the eyes of consumers

In case the aid scheme would continue to include advertising with reference to regional or national origin the following points of the Advertising Guidelines should be considered as well: 

According to point 22, advertising drawing attention to the varieties or qualities of products produced within a Member State frequently draws attention to the national origin of the products, even though those products and their qualities are similar to those of products produced elsewhere. If undue emphasis is placed on the national origin of the product in such advertising there is a danger of breach of Article 28 of the Treaty. The Commission therefore requests Member States to ensure particularly that point 23 is strictly respected.

Point 23 states that identification of the producing country by word or by symbol may be made providing that a reasonable balance is struck between references to, on the one hand, qualities and varieties of the product and, on the other hand, its national origin. The references to national origin should be subsidiary to the main message put over to consumers by the campaign and should not constitute the principal reason why consumers are being advised to buy the product.

24. Certain advertising mentioning the national origin of agricultural and other products may, even though they respect the criteria referred to in points 22 and 23, nevertheless infringe Article 28 of the Treaty if they reflect a considered intention of a Member State to substitute domestic products for products imported from other Member States (Judgment of the Court of Justice in Case 249/81, Commission v Ireland [1982] ECR 4005, at paragraph 23.)

The Czech authorities are requested to demonstrate that the aid scheme is in full compliance with the above paragraphs if reference to the origin is maintained and to explain how the compliance with point 23 will be monitored throughout the implementation of scheme. In case of further doubt, the Commission will request samples and mock-ups of the advertising material concerned before approving the aid scheme. 

2. The Commission services would like to draw the attention of the Czech authorities that on the basis of past experience and Commission policy confirmed in several Commission decisions and in the new Guidelines, the Commission can authorise advertising aid with reference to regional or national origin only for quality products meeting particular quality requirements, organic products, Community-recognised denominations or national or regional quality labels.

3. Could the competent authorities provide an exhaustive list of eligible expenses related to the advertising activity planed within the aid scheme?

4. Please demonstrate how the scales and rates of assistance as contained in Annex  III and IV of Regulation (EC) No 2792/1999 for advertising of fishery products will be respected.

In the light of the above, the Czech authorities are requested to provide appropriate explanation on the above aspects of the scheme and to carry out modifications where necessary or to withdraw the notification of the scheme. If failing to do so, I reserve the right to propose to the Commission to open a formal investigation procedure.

As this information is indispensable to enable my staff to examine the above-mentioned scheme under Articles 87 to 89 of the EC Treaty, I wish to inform you that the period of two months referred to in Article 4 of Council Regulation (EC) No 659/1999 for the examination of notifications will begin to run from the date on which the above details reach the Commission.

I would be grateful if you could send your replies within two months at the latest.

The Czech version of this letter will follow.








          Jean-Luc DEMARTY








          Director General








(signed)
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